LEXINGTON PLANNING COMMISSION

June 24, 2021 - 5:00 P.M
Distance Meeting held through ZOOM
300 East Washington Street, Lexington, VA 24450

AGENDA
1. CALL TO ORDER
A. statement of emergency and authority to proceed

2. APPROVAL OF THE AGENDA

3. APPROVAL OF MINUTES
A. Minutes from June 10, 2021*

4. CITIZENS’ COMMENTS ON MATTERS NOT ON THE AGENDA

5. NEW BUSINESS
A. SP 2021-03: Application by Roy LeNeave, for a site plan review for the Heritage Hall
property at 205 Houston Street, Tax Map #: 29-1-55.
1) Staff Report*
2) Applicant Statement
3) Public Comment
4) Commission discussion

B. ZOA 2021-03: Annual Zoning Ordinance Amendments, Small Cell facilities.
1) Discussion of Small Cell text amendment*
2) Public comment
3) Commission Discussion

6. OTHER BUSINESS
A. Chair and Vice-Chair nominations and vote first meeting in July
B. VA American Planning Association conference session to present Lexington
Comprehensive Plan 2040
C. Draft Joint City Council & Planning Commission Worksession agenda for July 1, 2021*

7. CITY COUNCIL REPORT

8. ADJOURN

*indicates attachment
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MINUTES

The Lexington Planning Commission
Thursday, June 10, 2021 — 5:00 p.m.
Zoom Meeting — City Hall
300 East Washington Street

Planning Commission: City Staff:
Presiding: John Driscoll, Chair Arne Glaeser, Planning Department
Present: Pat Bradley, Vice-Chair Kate Beard, Administrative Assistant

Leslie Straughan, Council Liaison
Blake Shester

Matt Tuchler
Absent: Jamie Goodin
CALL TO ORDER

Chair Driscoll called the meeting to order at 5:02 p.m. A. Glaeser read a statement saying
that due to the COVID-19 pandemic the City of Lexington is taking action to limit attendance at
public meetings. The City Council has approved an emergency ordinance allowing all meetings to
be held as real time electronic meetings streamed to the City’s Facebook page and uploaded to
Youtube the following day.

AGENDA

J. Driscoll requested that a brief discussion of potential agenda items for the July 1, 2021
Joint Work Session with City Council be added to the agenda under Other Business. The agenda
was approved unanimously with that addition (M. Tuchler/B. Shester).

MINUTES
Minutes from the May 27, 2021 meeting were meeting were approved unanimously with
amendments suggested by J. Driscoll and L. Straughan (P. Bradley/M. Tuchler).

CITIZENS’ COMMENTS ON MATTERS NOT ON THE AGENDA
None

NEW BUSINESS

A. SP 2021-02: Application by Russ Orrison, for a site plan review for the General’s
Retreat property at 205-211 E. Nelson Street, Tax Map #: 24-1-60.

1) Staff Report — This project proposes the demolition of the existing General’s
Retreat townhome buildings and construction of four new apartment buildings
with associated grading, utilities, and stormwater management. There are six
existing townhome buildings with a total of 44 dwelling units. The proposal
increases the number of dwelling units to 98 in four buildings. A. Glaeser said a
landscape buffer is required on the southern side of the property between the
multi-family residential property and abutting properties zoned R-1 or R-2. He
indicated that in some circumstances a privacy fence/wall may be substituted for
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the landscape buffer and that is what the applicant is requesting. In addition to the
buffer required between the subject property and the adjacent single-family
properties, there are landscaping requirements for parking lots. A. Glaeser directed
Commission’s attention to the alley used as a public walkway along the south side
of the property and noted that it is not publicly owned but is part of the General’s
Retreat property. He explained that should the applicant fully comply with the
landscaping requirements for parking lots, they would likely have to use the public
walkway for planting. For that reason the applicant is requesting that Commission
approve the proposed Site Plan with fewer trees than required, in exchange for the
public benefit of retaining the public walkway on the property. There was
discussion clarifying the orientation of the proposed buildings with regard to
setbacks and the height of the proposed buildings from varying perspectives.
There was discussion about possibly making improvements to the walking path
during the implementation of the bike/ped plan and formalizing the maintenance
and use arrangement between the property owner and the City. J. Driscoll
requested that the applicant clarify the type, number and expected future growth
of trees to be used in the parking lot landscaping. He asked whether a landscape
architect would be involved and suggested that the City Arborist be consulted. A.
Glaeser said that it is staff’s opinion that the proposed Site Plan does comply with
all of the criteria necessary for approval. He reviewed several pages of the
proposed Site Plan and noted that the landscape plan provided is not the overall
aesthetic landscaping plan for the entire property but simply the plan specifying
how the landscaping screening and buffering requirements would be met. He
indicated there would likely be a more fully developed aesthetic landscaping plan
prior to construction.

2) Applicant Statement — Pierson Hotchkiss, Perkins & Orrison — P. Bradley asked
if much levelling or any blasting would be necessary to ready the site for the
proposed construction. Mr. Hotchkiss answered there would be a bit of a bank off
of Nelson Street and no grading on the Spotswood Drive side. He said the parking
lot would have an even, consistent slope. P. Bradley asked why the Site Plan
proposes 170 parking spaces when only 143 are required. A. Glaeser noted the
recently reduced parking requirements resulted in a substantial increase to the
open space in the final version of the Site Plan under consideration. L. Straughan
asked if any of the proposed units would be handicapped accessible. Mr. Hotchkiss
said the units with handicapped parking in front of them would be handicapped
accessible. P. Bradley asked if the parking meets the ADA requirements and A.
Glaeser said the plan had been reviewed by the Fire Marshal and Building
Inspector so he would assume the requirements are met.

3) Public Comment — Kathryn Janiczek, 114 Davidson Street — expressed concern
that the proposed privacy fence would diminish the view from her property. She
requested that two large existing trees be retained as part of the parking lot green
space, asked about the plans for the walking path and said she would like to discuss
possible landscaping between her property and the path. She said her main concern
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was the proposed placement of a dumpster directly on Davidson Street very near
the front of her property.

4) Commission Discussion & Decision — L. Straughan asked if there is an
opportunity for the applicant to negotiate with an adjacent property homeowner to
reduce the buffer. A. Glaeser said that would be problematic as properties change
hands and what may be acceptable to a current owner may not be acceptable to
future owners. J. Driscoll noted that the Commission could recommend that
existing trees be retained but lacks authority to require it. He summarized the
earlier discussion about the walking path and encouraged conversation between
the applicant and neighbors. A. Glaeser said the zoning code contains no
requirements about the placement of dumpsters, only that they be screened. P.
Bradley said that the screening for the dumpster as provided in the proposal would
likely be an improvement on the current situation, but asked if there might be
another place it could be located that is farther from neighboring properties. Mr.
Hotchkiss explained that the dumpster pads have to be level and are placed for
easy truck access. A. Glaeser asked if Commission would be comfortable allowing
the applicant to relocate the dumpster without requiring another Site Plan review.
Commissioner seemed to indicate that would be acceptable. P. Bradley moved to
approve Site Plan number SP 2021-02 and find the submitted site plan to be
in compliance with the Zoning Ordinance. B. Shester seconded and the
motion passed unanimously (5-0).

B. ZOA 2021-03: Annual Zoning Ordinance Amendments, Small Cell facilities

1) Discussion — A. Glaeser explained that Federal and State legislation place
significant limitations on how municipalities can regulate small cell facilities and
said the City would be better positioned if there were rules in place prior to
receiving an application for this type of facility. He briefly reviewed the Municipal
Action Guide published by the National League of Cities to differentiate how
small cell facilities differ from other cellular facilities. In response to
Commissioners’ questions, he explained that the City does not currently have any
small cell facilities and they are not addressed by ARB guidelines. He said he does
not anticipate the City receiving an application for this type of facility in the near
future. J. Driscoll expressed some concern about the noise associated with this
type of facility. A. Glaeser suggested that any regulations should focus on the
Historic District. Commission agreed to focus the next discussion on a comparison
of the Charlottesville code (with the addition of the regulations from Williamsburg
specific to its “Architectural Review Districts”) and the Virginia code to see if an
appropriate ordinance can be crafted.

2) Public Comment — None.
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OTHER BUSINESS

A. July 1, 2021 Joint Work Session with City Council - J. Driscoll asked for Commissioners’ input
for agenda items. L. Straughan said she thought Council would find it helpful to be informed about
the Commission’s schedule so that Council can plan for things it needs to budget time for. J.
Driscoll suggested a discussion of the implementation and review of the Comprehensive Plan, and
the realistic identification of priorities given limitations of resources/staff. L. Straughan suggested
a brief reminder of the Catalyst Projects.

B. Summer scheduling — A. Glaeser said the Commission will return to in-person meetings on July 8,
2021 in the Community Meeting Room. He said no quorum issues for future meetings had been
identified as of yet. L. Straughan said the Joint Work Session will be in-person at Lylburn Downing
on July 1% at 6:00 p.m.

CITY COUNCIL REPORT

L. Straughan said the two items from Commission’s May 13, 2021 meeting were approved by City
Council unanimously at the last meeting. Council received an update that there is a tentative agreement
with RARA on the Spotswood property. M. Tuchler asked if there was a similar public turnout at Council’s
public hearing for the Sigma Nu Master Plan Amendment. L. Straughan said a number of neighbors had
attended and that the discussion during Commission’s meeting had been valuable.

ADJOURN
The meeting was adjourned at 7:01 pm with unanimous approval (P. Bradley/B. Shester).

J. Driscoll, Chair, Planning Commission

June 10, 2021 Planning Commission Minutes DRAFT Page 4 of 4



Request for Site Plan Appréval
SP 2021-03 Heritage Hall Pavilion

Staff Report
Project Name Heritage Hall Pavilion
Property Location 205 Houston Street
Zoning R-LC (Residential — Light Commercial) Zoning District
Owner/Applicant Lexington Life Care Cotrp/Roy LeNeave

Background
This is an application for the addition of a pavilion to the rear of the existing Heritage Hall building.
The applicant provided a site plan which is included in the attached application.

Location map

Prepared by the City of Lexington Department of Planning and Development for the PC Meeting on June 24, 2021
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Request for Site Plan Appréval
SP 2021-03 Heritage Hall Pavilion
Staff Report

Zoning Authority and Requirements

The Planning Commission has the authority and responsibility to review all site plans required by
the zoning ordinance. Site plans are required and shall be submitted for all new structures, all
renovated structures and all additions to existing structures.

Yard Setbacks
The proposed pavilion will not violate the yard setback requirements.

Parking

The proposed pavilion will not generate a need for additional parking spaces.

Section 420-2.7.B of the Lexington Zoning Ordinance
The site plan shall be approved by the Planning Commission if it is found to be adequate with

respect to:

(1)  Locations and design of vehicular entrances and exits in relation to streets giving access to
the site and in relation to pedestrian traffic.

(2) Locations and adequacy of automobile parking areas.

(3)  Adequate provision for traffic circulation and control within the site and provision for
access to adjoining property.

(4)  Compliance with the requirements for setback and screening.

(5)  Adequacy of drainage, water supply, fire protection and sanitary sewer facilities.

(6) Compliance with applicable established design criteria, construction standards and
specifications for all improvements.

(7)  Approval by the City Health Officer or his agents if septic tank and other sewage disposal
facilities other than sanitary sewers are involved.

(8)  Adequacy of proposed landscaping for softening the harsh visual effects of parking lots and
for providing screening between the development and the street and surrounding lots.

Staff Conclusions and Recommendations

The proposed site plan complies with all zoning requirements pertaining to site design and use, and
staff recommends approval of the site plan for the addition of a pavilion to the rear of the existing
Heritage Hall building located at 205 Houston Street.

Suggested Motion
I move to approve Site Plan number SP 2021-03 and find the submitted site plan to be in compliance
with the Zoning Ordinance.

Prepared by the City of Lexington Department of Planning and Development for the PC Meeting on June 24, 2021
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L(ﬁ. Xiﬂ St On Planning & Development Department

V' _ : P.O. Box 922
: P4 (3 300 East Washington Street
1(‘&1{1[8 Lexington, Virginia 24450

lexingtonva.gov Phone: (540) 462-3704 Fax: (540) 463-5310

SITE PLAN APPLICATION AND CHECKLIST

Applicant!

Name: Heritage Hall -Lexington / Owner Agent Phone: 940-798-3441
Company: Heritage Hall / Manged by: AHC Fax: 540-774-0780
Address: 205 Houston St. Lexington 24450 Email: fleneave@ahc.cc

Applicant’s Signature: W; Date: 4-11-21

Site Plan Preparer
Roy W. LeNeave

Name: _Vice President - Fngineering Phone:
Company: _American Healthcare - Owner of HH Fax:

Address: 3131 Electric Rd. Roanoke Va. Email:

Property Owner
Name: ___BiA/AL aritage Ll Lomngton Phone: 540-774-4263

Address: 3131 Electric Rd. Roanoke VA. 24018 Email:  rleneave@ahc.cc

Owner’s Signature: é%{wf Owner Agent - AHC Date: 9-11-21

Proposal Information? (attach list of properties if request includes multiple properties)

Address (or location description):

Tax Map: Deed Book and Page #:

Acreage: Zoning {attach any existing zoning conditions or proffers):

1. Prior to submitting an application, the applicant is required to meet with staff for a pre-application meeting.

2. Any application deemed incomplete by staff will not be accepted.

*Fees Non Refundable

REZSD)
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Lﬁ}\(},ﬂbt Qf P.O. Box 922
; 300 East Washington Street

If‘glﬂ {a Lexington, Virginia 24450
www_lexingtonva_gov Phone: (540) 462'3704 Fax: (540) 463'5310

Notice to Adjacent Property Owners

Per § 420-222-B(1) of the Lexington City Code, the City shall give written notice to those persons who
own property any portion of which abuts the subject property and all property which is across the
street from any portion of the subject property as determined by the City's real property tax records.
This notice shall give the date, time and place of the Planning Commission meeting at which the site
plan is being reviewed, identify the property which is the subject of the application and give a brief
description of the proposed action. This notice shall be mailed a minimum of 10 days prior to the date
of the meeting of the Planning Commission at which the site plan is first considered.

Posting of the Property

Per § 420-222-B(2) of the Lexington City Code, the City will place a sign provided on the subject
property which indicates that an action is pending. The sign will be located to be clearly visible from
the street.

THIS SECTION TO BE COMPLETED BY STAFF ONLY o

o
Application Fee: $300+$25/acre Amount Paid: _, Q S —
Case Number: SP-_22Z1 .3

Date Received: (g [7 !7¢ 1) Received By: [a./\-uL -93644/—\

Staff Review
Planning: Public Works:
Police: Fire/Rescue:

Approvals
Planning Commission Administrator

Adj. Property Notifications: Action:
Meeting Date: Action Date:
Action: Signature:
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P.O. Box 922

300 East Washington Street

Lexington, Virginia 24450

www.lexingtonva.gov Phone: (540) 462-3704 Fax: (540) 463-5310

Site Plan Checklist

Contents

Every site plan prepared and submitted in accordance with Article XXIl of the Lexington City Code shall
contain the following information:

0
U

A boundary survey of the tract.

A certificate, signed by the surveyor or engineer, setting forth the source of title of the owner of
the tract and the place of record of the last instrument in the chain of title.

All existing and proposed streets and easements, their names, numbers and widths, existing and
proposed utilities, owners, zoning and present use of adjoining property.

Location, type and size of vehicular entrances to the site.
Locations, types, sizes and heights of fencing, retaining walls and screen planting where required.

All off-street parking, loading spaces and walkways, indicating type of surfacing, size, angle of
stalls, width of aisles and a specific schedule showing the number of parking spaces provided and
the number required in accordance with Article XX.

Number of floors, floor area, height and location of each building and proposed general use for
each building. If a multifamily residential building, the number, size and type of dwelling units.

All existing and proposed water and sanitary sewer facilities, indicating all pipe sizes, types and
grades and where connection is to be made.

Provisions for the adequate disposition of natural and storm water, indicating locations, sizes,
types and grades of ditches, catch basins and pipes and connections to existing drainage system.

Existing topography, with a maximum of two-foot contour intervals. Where existing ground is on
a slope of less than 2%, either one-foot contours or spot elevations where necessary, but not
more than 50 feet apart in both directions.

Proposed finished grading by contours, supplemented where necessary by spot elevations.

A landscape plan if requested by the City Manager, his authorized agent or the Planning
Commission.

Preparation and Submission

0

Site plans, or any portion thereof, involving engineering, architecture, landscape architecture or
land surveying shall be prepared and certified respectively by an engineer, architect, landscape
architect or land surveyor duly authorized by the state to practice as such.

Site plans shall be prepared on a scale of one inch equals 50 feet or larger.
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U

A clear, legible, blue or black line copy of the site plan shall be submitted to the Zoning
Administrator. The Zoning Administrator shall be responsible for checking the site plan for
general completeness and compliance with such administrative requirements as may be
established prior to routing copies thereof for review.

Planning Commission Review

All site plans which are appropriately submitted and conform to the standards and requirements set
forth in Article XXII of the Lexington City Code shall be forwarded to the Planning Commission for
approval.

The site plan shall be approved by the Planning Commission if it is found to be adequate with respect to:

0

Locations and design of vehicular entrances and exits in relation to streets giving access to the
site and in relation to pedestrian traffic.

Locations and adequacy of automobile parking areas.

Adequate provision for traffic circulation and control within the site and provision for access to
adjoining property.

Compliance with the requirements for setback and screening.
Adequacy of drainage, water supply, fire protection and sanitary sewer facilities.

Compliance with applicable established design criteria, construction standards, and
specifications for all improvements.

Approval by the City Health Officer or his agents if septic tank and other sewage disposal facilities
other than sanitary sewers are involved.

Adequacy of proposed landscaping for softening the harsh visual effects of parking lots and for
providing screening between the development and the street and surrounding lots.

Required Improvements

U
0

Screening, fences, walls, curbs and gutters as required.

Easements of rights-of-way for all facilities to be publicly maintained. Such easements shall be
clearly defined for the purpose intended.

Curbs and gutters for travel lanes or driveways that provide vehicular travel to and from adjacent
parking areas or adjacent property for the purpose of separating such areas or property from
parking areas and walkways.

Adequate "no parking" signs along such travel lanes or driveways to prohibit parking on such.

An adequate drainage system for the disposition of storm and natural waters.

Landscaping sufficient to soften the visual effects of parking lots and to provide screening
between the development, the street and surrounding lots.

4
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Charlottesville, VA — Chapter 28. Streets and Sidewalks
ARTICLE VIII. - WIRELESS COMMUNICATIONS FACILITIES IN PUBLIC RIGHTS-OF-WAY
Sec. 28-235. - Purpose and scope.

(a) Purpose. The purpose of this article is to establish policies and procedures for the
placement of certain small cell facilities in public rights-of-way within the city's
jurisdiction, which will provide public benefit consistent with the preservation of
the integrity, safe usage, and visual qualities of the city rights-of-way and the city
as a whole.

(b) Intent. In enacting this article, the city is establishing uniform standards to
address issues presented by small cell facilities located within the public rights-
of-way, including without limitation, to:

(1) Limit interference with the use of streets, sidewalks, alleys, parkways, public
utilities, public views, certain city corridors, and other public ways and places;

(2) Limit the creation of visual and physical obstructions and other conditions that
are hazardous to vehicular and pedestrian traffic;

(3) Limitinterference with the facilities and operations of public utilities and other
facilities lawfully located in rights-of-way or public property;

(4) Minimize impact on the city's historic districts;

(5) Respect the character of the neighborhoods in which facilities are installed;
and

(6) Facilitate the deployment of small cell facilities to meet the increasing
telecommunications needs of its citizens.

13

Code of Virginia

In 2017 and 2018, the Virginia General
Assembly adopted legislation to enable the roll-
out of small cells across the Commonwealth and
to facilitate cell tower approvals. The 2017
Virginia legislation, often referred to as SB 1282,
introduced the concept of the small cell facility to
the Virginia Code. With its amendments to
sections of Title 15.2 and Title 56, SB 1282
establishes a framework for permitting and
constructing small cells in city and VDOT right-
of-way. Local governments are prohibited from
requiring wireless providers and wireless
infrastructure providers to obtain special use
permits that can take 3-9 months to obtain,
assuming planning commissions and city
councils can be convinced to grant them over the
objections of a public concerned about “visual
impact.” The law also sets maximum permitting
fees and approval deadlines.

The 2018 legislation (HB 1258) closed a
loophole in the 2017 legislation by addressing
new (or replacement) poles (up to 50’ tall) in
rights of way to accommodate small cells. In
many cases, power poles must be replaced to
provide sufficient strength and separation
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(c) Zoning. Applications to collocate small cell facilities on structures located outside
public rights-of-way shall be treated as required by Virginia Code, § 15.2-2316.4
and City Code section 34-1070 et seq.

(d) Conflicts with other chapters. To the extent any provision of this article may be in
conflict with other provisions of this Code, the provisions of this article shall take
precedence over any such conflicting provisions.

(e) Conflicts with state and federal laws. In the event that applicable federal or state
laws or regulations conflict with the requirements of this article, a wireless services
provider shall comply with the requirements of this article to the maximum extent
possible without violating federal or state laws or regulations.

Sec. 28-236. - Definitions.

Terms defined within Virginia Code, §§ 15.2-2316.3 and 56-484.26 shall have the
meanings set forth therein.

Applicable safety codes means uniform building, fire, electrical, plumbing, or
mechanical codes adopted by a recognized national code organization or
local amendments to those codes enacted solely to address imminent threats
of destruction of property or injury to persons to the extent not inconsistent
with this article. The term shall include, without limitation:

(1) The Virginia Uniform Statewide Building Code (USBC);
(2) The Virginia Statewide Fire Prevention Code (VSFPC);

(3) Any international building or fire codes incorporated into the USBC or
VSFPC; and

(4) The most recent editions of the National Electrical Code and National
Electrical Safety Codes, regardless of whether a building permit is required
by the city's building official for or in connection with the installation of a
wireless facility.

between power lines and small cells. Notably,
the 2018 legislation also sets out new limitations
on application requirements and reasons for
denial for all other types (non-small cell) of
wireless applications. For example, localities
can no longer condition approval on a wireless
provider’s giving the locality free space on the
tower for county services or require propagation
maps and other data that wireless providers
consider proprietary. (Lori H. Schweller for
Williams Mullen law firm)

15.2-2316.3 — Counties, Cities and Towns.
Planning, Subdivision of Land and Zoning.
Zoning for Wireless Communications
Infrastructure (see attached)

56-484.26 — Public Service Companies. Wireless
Communications Infrastructure. Definitions (see
attached)
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Applicant means any wireless services provider who is authorized by this article to
submit an application, or a duly authorized agent for such wireless services
provider.

Application means a request submitted by an applicant pursuant to this article.
Day means calendar day.
Emergency is a condition that:

(1) Constitutes a clear and immediate danger to the health, welfare, or safety
of the public; or

(2) Has caused or is likely to cause wireless facilities in the right-of-way to be
unusable and result in loss of the services provided.

FCC means the Federal Communications Commission of the United States.
Fee means a one-time charge.

Law means federal, state, or local law, statute, common law, code, rule,
regulation, order, or ordinance.

Permit means a written authorization required by the city or other state or
federal authority to perform an action or initiate, continue, or complete a
project.

Person means an individual, corporation, limited liability company, partnership,
association, trust, or other entity or organization, including the city.

Project means:

(1) The installation or construction by a wireless services provider or wireless
infrastructure provider of a new structure; or

(2) The collocation on any existing structure of a wireless facility that is not a
small cell facility.
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"Project"” does not include the installation of a small cell facility by a wireless
services provider or wireless infrastructure provider on an existing structure
to which the provisions of Virginia Code, § 15.2-2316.4 apply.

Rate means a recurring charge.

ROW means "rights-of-way" or "right-of-way", as indicated by context, which
terms each refer to the entire width between the boundary lines of a way or
place open to the use of the public for purposes of pedestrian, bicycle or
vehicular travel, including, without limitation, areas on, below, and/or above
a city-owned roadway, highway, street, sidewalk, alley, or similar property
(but not including a federal interstate highway or any state-maintained
roads), within the jurisdictional limits of the City of Charlottesville.

Sec. 28-237. - Permitted use; application and fees.
(a) Permit required. No person shall place a small cell facility, or a support structure

for such facility, within the ROW, without first filing an application and obtaining
a permit therefor, except as otherwise provided in this article. No special
exception, special use permit, or variance required by provisions of the city's
zoning ordinance shall be required for:

(1) Any small cell facility installed by a wireless services provider or wireless
infrastructure provider on an existing structure within the ROW, provided
that the wireless services provider or wireless infrastructure provider has
permission from the owner of the structure to collocate equipment on the
structure; or

(2) Theinstallation or construction of an administrative review-eligible project.

(b) Application. Each application for a permit filed pursuant to this article shall be on

a form, paper or electronic format provided by the city. The applicant may
designate any portions of its application materials that contain proprietary or
confidential information as "proprietary" or "confidential" by clearly labeling such
content where it appears on a particular page of the application materials. The
city makes no representations or warranties as to whether any such marking(s)

§15.2-2316.4.A. A locality shall not require that
a special exception, special use permit, or
variance be obtained for any small cell facility
installed by a wireless services provider or
wireless infrastructure provider on an existing
structure, provided that the wireless services
provider or wireless infrastructure provider (i)
has permission from the owner of the structure to
co-locate equipment on that structure and (ii)
notifies the locality in which the permitting
process occurs.

§15.2-2316.4.B. Localities may require
administrative review for the issuance of any
required zoning permits for the installation of a
small cell facility by a wireless services provider
or wireless infrastructure provider on an existing
structure. Localities shall permit an applicant to
submit up to 35 permit requests on a single
application. In addition: ...
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will allow any portion(s) of an application marked by an applicant to be exempt
from public inspection under the Virginia Freedom of Information Act.

(c) Application requirements. An application shall be made by a wireless services
provider or its duly authorized agent and shall contain the following:

(1)

(2)

(3)

(4)

(5)

(6)

The wireless services provider's name, address, telephone number, and e-
mail address.

If a duly-authorized agent for a wireless services provider is making the
application, then the agent's name, address, telephone number, and e-mail
address shall be provided, as well as the wireless services provider's, and the
application shall include evidence of the agent's written authorization to act
as the agent of the wireless services provider, and make binding
representations and commitments on behalf of such provider, for and in
connection with the application.

The names, addresses, telephone numbers, and e-mail addresses of all
consultants, if any, acting together with the applicant with respect to the
preparation of materials submitted with the application.

A general description of the scope of work necessary for the construction or
installation and the purposes and intent of the small cell facility. The scope
and detail of such description shall be appropriate to the nature and
character of the work to be performed, with special emphasis on those
matters likely to be affected or impacted by the work proposed.

A site plan, with sufficient detail to show the proposed location of all items
the applicant seeks to construct or install in the ROW, including any
manholes, poles, or other structures, and the size, type, and depth of any
conduit, enclosure, or cabinets.

For facilities proposed to be located on an existing structure, evidence that
the applicant has permission from the owner of the structure to co-locate
equipment on each such structure.
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(7)

(8)

An attestation that the construction of the proposed small cell facility(ies)
will commence within two (2) years of final approval and be diligently
pursued to completion, unless the city and the applicant agree to extend this
period. No extension(s) shall be granted to allow, cumulatively, more than
twelve (12) additional months beyond the permit issuance date.

An attestation that, to the best of the applicant's knowledge, the information
contained in the application is true.

(d)  When application not required. An application shall not be required for:

(1)
(2)

(3)

(4)

Routine maintenance of any wireless facility within the ROW;

The replacement of an existing small cell facility within the ROW with
another small cell facility that is substantially similar or smaller in size,
weight, and height;

The installation, placement, maintenance, operation, or replacement of
micro-wireless facilities that are strung on cables between existing utility
poles in the ROW, in compliance with applicable Safety Codes; or

Replacement of wireless facilities or wireless support structures within the
ROW, within a six-foot perimeter with wireless facilities or wireless support
structures that are substantially similar or the same size or smaller.

Notwithstanding the foregoing, the city may require a single use permit for an
activity referenced within clause (i), (iii), or (iv) preceding above in this paragraph, if
such activity will: Involve working within a vehicular travel lane or require closure of
a vehicular travel lane; disturb the pavement, shoulder, roadway or ditch line of any
street; include placement on limited access ROW; require any specific precautions to
ensure the safety of the traveling public or the protection of public infrastructure or
the operation thereof, and either were not authorized in, or will be conducted in a
time, place, or manner that is inconsistent with, terms of the existing permit for that
facility or the structure upon which it is attached.

§15.2-2316.4:3.A A locality shall not require
zoning approval for (i) routine maintenance or
(i) the replacement of wireless facilities or
wireless support structures within a six-foot
perimeter with wireless facilities or wireless
support structures that are substantially similar or
the same size or smaller. However, a locality may
require a permit to work within the right-of-way
for the activities described in clause (i) or (ii), if
applicable.
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(e) Application fees. All applications for permits shall be accompanied by the
following fees:

(1)

(2)

(3)

Two hundred fifty dollars ($250.00), for processing a permit seeking
authorization to attach or collocate small cell facilities on existing or
proposed new structures within a ROW; and

In addition, one hundred dollars (5100.00) each, for up to five (5) small cell
facilities addressed in an application, plus fifty dollars ($50.00) for each
additional small cell facility addressed in the application (on a single
application an applicant may include not more than thirty-five (35) individual
facilities for review).

The maximum fee that may be charged in accordance with the provisions of
Virginia Code, § 15.2-2316.4:1 for an administrative-eligible project is five
hundred dollars ($500.00).

Sec. 28-238. - Action on permit applications.

(@) Review of applications.

(1)

(2)

Within ten (10) days of receiving an application and a valid email address for
the applicant, the city will determine and notify the applicant by electronic
mail whether or not the application is complete. If an application is
incomplete, the city will specifically identify any missing information in the
electronic mail to the applicant; otherwise, the application shall be deemed
complete. The processing deadline in subsection (2) is tolled from the time
the city sends the notice of incompleteness to the time the applicant
provides the missing information. That processing deadline also may be
tolled by agreement of the applicant and the city.

An application shall be processed on a nondiscriminatory basis. The city shall
approve or disapprove a requested permit for collocation of a small cell
facility on an existing structure, and it shall be deemed approved if the city
fails to approve or deny the application within sixty (60) days of receipt of

19

§ 56-484.29.B ... However, a locality may
prescribe and charge a reasonable fee not to
exceed $250 for processing a permit application
under subsection A.

§ 15.2-2316.4.B.2. A locality may prescribe and
charge a reasonable fee for processing the
application not to exceed: a) $100 each for up to
five small cell facilities on a permit application;
and b) $50 for each additional small cell facility
on a permit application. § 15.2-2316.4.B
...Localities shall permit an applicant to submit
up to 35 permit requests on a single application.

§ 15.2-2316.4.B.1. A locality shall approve or
disapprove the application within 60 days of
receipt of the complete application. Within 10
days after receipt of an application and a valid
electronic mail address for the applicant, the
locality shall notify the applicant by electronic
mail whether the application is incomplete and
specify any missing information; otherwise, the
application shall be deemed complete. Any
disapproval of the application shall be in writing
and accompanied by an explanation for the
disapproval. The 60-day period may be extended
by the locality in writing for a period not to
exceed an additional 30 days. The application
shall be deemed approved if the locality fails to
act within the initial 60 days or an extended 30-
day period.
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(3)

(4)

(5)

(6)

the complete application, in accordance with the requirements of Virginia
Code, § 56-484.29. (is § 15.2-2316.4.B.1 the correct reference here?)

Any disapproval of an application for a small cell facility shall be in writing
and accompanied by an explanation for the disapproval. For any disapproval
of an administrative review-eligible project or any standard process project,
the city shall provide the applicant with a written statement of the reasons
for such disapproval and, if the city is aware of any modifications to the
project as described in the application that, if made, would permit the city to
approve the proposed project, the city shall identify them in the written
statement.

The city shall approve or disapprove an application for a new structure within
the lesser of one hundred fifty (150) days of receipt of the completed
application or the period required by federal law for such approval or
disapproval.

The city shall approve or disapprove the application for the collocation of any
wireless facility that is not a small cell facility within the lesser of ninety (90)
days of receipt of a completed application or the period required by federal
law for such approval or disapproval, unless the application constitutes an
eligible facilities request as defined in 47 U.S.C. § 1455(a), in which approval
shall be pursuant to section 34-1083(b).

The city may deny a proposed collocation of a small cell facility on an existing
structure only for the following reasons:

a. Material potential interference with other pre-existing communications
facilities, or with future communications facilities that have already
been issued a permit for a specific location, or that have been reserved
for future public safety communications facilities;

b. Substantial adverse effect on public safety or any critical public service
needs;

20

§ 15.2-2316.4:1.E If a locality disapproves an
application submitted under subsection A or for
any zoning approval required for a standard
process project: 1. The locality shall provide the
applicant with a written statement of the reasons
for such disapproval; and 2. If the locality is
aware of any modifications to the project as
described in the application that if made would
permit the locality to approve the proposed
project, the locality shall identify them in the
written statement provided under subdivision 1.

§ 15.2-2316.4:1.C.2 Except as provided in
subdivision 3, a locality shall approve or
disapprove a complete application: a. For a new
structure within the lesser of 150 days of receipt
of the completed application or the period
required by federal law for such approval or
disapproval;

§ 15.2-2316.4:1.C.2.a For the co-location of any
wireless facility that is not a small cell facility
within the lesser of 90 days of receipt of the
completed application or the period required by
federal law for such approval or disapproval,
unless the application constitutes an eligible
facilities request as defined in 47 U.S.C. §
1455(a).

§ 15.2-2316.4.B.4 The locality may disapprove a
proposed location or installation of a small cell
facility only for the following reasons:

a. Material potential interference with other pre-
existing communications facilities or with future
communications facilities that have already been
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(7)

(8)

c. Conflict with a local ordinance adopted pursuant to Virginia Code, §
15.2-2306 or pursuant to the city's charter, on an historic property that
is not eligible for the review process established under 54 U.S.C. §
306108.

If the small cell facility is proposed to be installed within an AP
(Architectural Preservation) and CP (Corridor Protection) District and
fails to obtain the necessary approvals of the ARB. (from Williamsburg
code language)

If an applicant submits an application seeking approval of a single permit for
the collocation of multiple small cell facilities on existing structures, then the
denial of one (1) or more such facilities shall not delay processing of any other
facilities that are part of that same application.

For an application seeking a permit to authorize construction or installation
of a new support structure within any ROW for a small cell facility, or for
relocation of any existing utility pole or other existing wireless support
structure within a ROW, for the purpose of accommodating the attachment
of a small cell facility, the application shall (in addition to the materials
required by section 3(c) above) include a written agreement with the city, in
a form approved by the office of the city attorney and approved by city
council in accordance with any applicable requirements of Article VII, Section
9 of the Constitution of Virginia.

No such agreement shall exceed an initial term of ten (10) years or allow
more than three (3) options for renewals for terms of five (5) years; each
agreement shall include terms allowing for early termination by the city for
cause, and for early termination by mutual agreement of the parties; and
each agreement shall allow the city to require a permittee to relocate
wireless support structures in accordance with the provisions of Virginia
Code, § 56-484.30.

21

designed and planned for a specific location or
that have been reserved for future public safety
communications facilities;

b. The public safety or other critical public
service needs;

c. Only in the case of an installation on or in
publicly owned or publicly controlled property,
excluding privately owned structures where the
applicant has an agreement for attachment to the
structure, aesthetic impact or the absence of all
required approvals from all departments,
authorities, and agencies with jurisdiction over
such property; or

d. Conflict with an applicable local ordinance
adopted pursuant to § 15.2-2306, or pursuant to
local charter on a historic property that is not
eligible for the review process established under
54 U.S.C. § 306108.

§ 56-484.30.A Subject to any applicable
requirements of Article VII, Section 9 of the
Constitution of Virginia, public right-of-way
permits or agreements for the construction of
wireless support structures issued on or after July
1, 2017, shall be for an initial term of at least 10
years, with at least three options for renewal for
terms of five years, subject to terms providing for
earlier termination for cause or by mutual
agreement. ...
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(b)

(9) For an application seeking a permit to authorize the attachment of a small

cell facility to a government-owned structure, the application shall (in
addition to the materials required by section 3(C) above) include a written
agreement with the city, in a form approved by the office of the city attorney,
containing rates, terms, and conditions compliant with the provisions of
Virginia Code, § 56-484.31, and approved by city council in accordance with
applicable legal requirements.

Permit scope and effect. Approval of a permit authorizes the applicant to:
(1) Undertake the installation, modification or collocation; and

(2) Subject to applicable relocation requirements and the applicant's right to

terminate at any time: operate and maintain the small cell facilities on the
existing support structure(s) identified within the application so long as they
are in compliance with the criteria set forth in section 5 and do not create or
result in any conditions for which the permit could have originally been
denied, as set forth within subsection 4(A)(3), above.

(c) Authority granted; no property right or other interest created. A permit from the

city authorizes an applicant to undertake only certain activities, and to install only
certain encroachments within a ROW, and does not create a property right or
grant authority to the applicant to impinge upon the rights of others who may
already have an interest in the ROW.

Sec. 28-239. - Small wireless facilities in the right-of-way; maximum height; other

requirements.

(a) Technical requirements. Small cell facilities and utility poles to which such

facilities are attached shall comply with the following requirements:

(1) Height of new small cell facilities. New small cell facilities in the ROW may

not extend:

a. More than ten (10) feet above an existing utility pole in place as of the
effective date of this article;

22

§ 56-484.31. Attachment of small cell facilities
on government-owned structures. (A through G)
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(2)

(3)

(4)

b. Forareplacement utility pole installed in the ROW, the top of the facility
shall not exceed the greater of:

1. Seventeen (17) feet in height above the pole being replaced; or
2. Sixty (60) feet above ground level; or

c. For small cell facilities on a new utility pole, above the height permitted
for a new utility pole under this article.

Height of new or modified utility poles installed to support small cell
facilities. Each new structure designed to support small cell facilities installed
in the ROW shall meet the maximum height limitations of an administrative
review-eligible facility (i.e. not exceed fifty (50) feet above ground level,
provided that the structure with attached wireless facilities is:

a. Notmorethanten (10) feet above the tallest existing utility pole located
within five hundred (500) feet of the new structure within the same
ROW or within the existing line of utility poles; and

b. Not located within the boundaries of a local, state, or federal historic
district); or

c. Ifaproposed new pole designed to support small cell facilities does not
meet the height limitations of an administrative review-eligible facility,
then it would require review and approval pursuant to section 34-
1083(e).

Maximum size. The small cell facility must conform to the size and height
limitations specified within the definition of a small cell facility as set forth
within Virginia Code, § 56-484.26.

Utility pole modifications. Utility pole modifications proposed for the
purpose of accommodating a small cell facility collocation shall be fabricated
from material having a degree of strength capable of supporting the small
cell facility and shall be capable of withstanding wind forces and ice loads in
accordance with applicable safety codes. A deviation from any applicable

23

§ 15.2-2316.3. Definitions.

"Administrative review-eligible project" means a
project that provides for:

1. The installation or construction of a new
structure that is not more than 50 feet above
ground level, provided that the structure with
attached wireless facilities is (i) not more than 10
feet above the tallest existing utility pole located
within 500 feet of the new structure within the
same public right-of-way or within the existing
line of utility poles; (ii) not located within the
boundaries of a local, state, or federal historic
district; ...

§ 56-484.26. Definitions.

"Small cell facility" means a wireless facility that
meets both of the following qualifications: (i)
each antenna is located inside an enclosure of no
more than six cubic feet in volume, or, in the case
of an antenna that has exposed elements, the
antenna and all of its exposed elements could fit
within an imaginary enclosure of no more than
six cubic feet and (ii) all other wireless equipment
associated with the facility has a cumulative
volume of no more than 28 cubic feet, or such
higher limit as is established by the Federal
Communications Commission. ...
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(5)

(6)

(7)

(8)

(9)

safety code shall be by written modification that is securely bound by an
engineer in accordance with applicable engineering standards.

Color. Small cell facilities shall blend in with the surrounding environment or
otherwise concealed to the extent practicable. Small cell facilities shall be of
the same color for the antenna and related equipment. The color shall be
one consistent with or that blends into the wireless support structure on
which such facilities are installed, unless a different color is needed for public
safety or service reliability reasons, or unless a different color is required
within an architectural design control district, consistent with the provisions
of section 34-1080(a)(3).

Wiring and cabling. Wires and cables connecting the antenna and
appurtenances serving the small cell facility shall be installed in accordance
with applicable safety codes, National Electrical Code and National Electrical
Safety Code. In no event shall wiring and cabling serving the small cell facility
interfere with any wiring or cabling installed by a cable television or video
service operator, gas or electric utility, water or sewer utility, or telephone
utility.

Guy wires restricted. Guy wires and similar support structures may not be
used as part of the installation of any small cell facility, unless the small cell
facility is proposed to be attached to an existing utility pole that incorporated
guy wires prior to the date of the small cell facility application.

Grounding. The small cell facility, including any ground-mounted equipment,
shall be grounded in accordance with the requirements of the most recent
edition of the National Electrical Code regarding grounding of small cell
facilities.

Signage. No small cell facility may bear any signs or advertising devices other
than certifications, warnings, or other information as required by federal or
state law and/or regulation or by this Code. Other than warning or

24
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(b)

notification signs required by federal law or regulations, or identification and
location markings, a small cell facility shall not have signs installed thereon.

(10) Access. Wireless service providers and their employees, agents, and

contractors shall have the right of access to utility poles, wireless support
structures and small cell facilities in the ROW at all times, following written
notice to the city engineer, for purposes consistent with this article.

Other requirements. A wireless services provider that seeks to collocate small cell
facilities or install or modify a utility pole supporting small cell facilities shall be
subject to the following requirements:

(1)

(2)

(3)

(4)

Small cell facilities shall be located such that they do not interfere with public
health or safety facility, such as, but not limited to a fire hydrant, fire station,
fire escape, water valve, underground vault, valve housing structure, or any
other public health or safety facility. New utility poles and small cell facilities
shall not be installed directly over any water, sewer, gas, electric or reuse
main or service line.

New utility poles installed to support small cell facilities shall be made of the
same or similar material as existing poles in the immediate area.

Small cell facilities and utility poles or wireless support structures on which
they are collocated shall not be lighted or marked by artificial means, except
when small cell facilities are collocated on a light pole or where illumination
is specifically required by the Federal Aviation Administration or other
federal, state, or local regulations.

A wireless services provider shall repair, at its sole cost and expense, any
damages including but not limited to subsidence, cracking, erosion, collapse,
weakening, or loss of lateral support to city streets, sidewalks, walks, curbs,
gutters, trees, parkways, street lights, traffic signals, improvements of any
kind or nature, or utility lines and systems, underground utility line and
systems, or sewer or water systems and water and sewer lines that are
directly caused by any activities performed in connection with the
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(c)

installation and/or maintenance of a wireless facility in the ROW. The
wireless services provider shall restore such areas, structures and systems to
substantially the same condition in which they existed prior to the
installation or maintenance that necessitated the repairs.

Undergrounding provisions. Wireless service providers shall comply with laws,
ordinances, regulations and other requirements that prohibit installation of
structures above ground within the ROW in areas designated solely for
underground or buried cable and utility facilities where the city has required all
cable and utility facilities other than city poles and attachments to be placed
underground by a date certain that is at least three (3) months prior to the
submission of the application. If a permit applicant claims that compliance with
such undergrounding provisions would constitute an "effective prohibition"
under federal law, then the application shall contain the written opinion of an
attorney licensed to practice within the Commonwealth of Virginia to that effect,
and such written opinion shall set forth all of the factual bases for the attorney's
conclusions.

Sec. 28-240. - Removal, relocation or modification of small cell facility in the right-

of-way.

(a)

(b)

Notice. Within ninety (90) days following written notice from the city, a wireless
services provider shall, at its own expense, protect, support, temporarily or
permanently disconnect, remove, relocate, change or alter the position of any
small cell facilities or utility pole for which it has a permit, whenever the city has
determined that such removal, relocation, change or alteration, is reasonably
necessary for the construction, repair, maintenance, or installation of any city
improvement in or upon, or the operations of the city in or upon, the ROW.

Emergency removal or relocation of facilities. The city retains the right to cut or
move any small cell facilities or utility poles located within the ROW, as the city
may determine to be necessary, appropriate or useful in response to any public
health or public safety emergency. If circumstances permit, the city shall notify
the wireless services provider and provide it an opportunity to move its small cell
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§ 15.2-2316.4:2. Application reviews.

B. Nothing in this article shall prohibit a locality
from disapproving an application submitted
under subsection A of § 15.2-2316.4:1 or for any
zoning approval required for a standard process
project:

2. That proposes to locate a new structure, or to
co-locate a wireless facility, in an area where all
cable and public utility facilities are required to
be placed underground by a date certain or
encouraged to be undergrounded as part of a
transportation improvement project or rezoning
proceeding as set forth in objectives contained in
a comprehensive plan, if:

a. The undergrounding requirement or
comprehensive plan objective existed at least
three months prior to the submission of the
application; ...
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facilities or utility poles prior to cutting or removing them and shall notify the
wireless services provider after cutting or removing a small cell facility or utility
pole.

(c) Abandonment of facilities. A wireless services provider shall remove an

(d)

Sec.

(a)

abandoned small cell facility within one hundred eighty (180) days of
abandonment of such facility. Should the wireless services provider fail to timely
remove the abandoned small cell facility or utility pole, the city may remove the
small cell facility and may recover the actual cost of such removal from the
wireless services provider, plus an administrative fee in the amount of ten (10)
percent of such actual cost. A small cell facility or utility pole shall be deemed
abandoned at the earlier of the date that:

(1) The wireless provider notifies the city in writing that it intends to abandon
the small cell facility; or

(2) The city provides the wireless provider with written notice that it believes a
facility has been abandoned, and the wireless provider has not notified the
city in writing within ninety (90) days of receipt of such written notice from
the city that the small cell facility is in service or that the wireless provider is
working diligently to put the small cell facility into service.

No wireless services provider shall allow any employee or contractor to perform
any construction, installation, or removal of a small cell facility, or any structure
supporting such facility, unless that employee or contractor holds a valid Virginia
contractor's license or certificate.

28-241. - Liability of wireless service providers.

Liability. Each wireless services provider who owns or operates any small cell
facility within a ROW assumes all risk of liability for personal injuries and damages
to persons or property that are directly caused by such facility, including all work
associated with the construction, installation, relocation, operation or removal
of such facility, whether completed by the wireless services provider or the
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§ 15.2-2316.4:2.B.6.

Nothing in this section shall preclude a locality
from adopting reasonable rules with respect to
the removal of abandoned wireless support
structures or wireless facilities.
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(b)

Sec.

(a)

(b)

(c)

provider's agent or contractor. Each wireless services provider shall procure and
maintain insurance, as specified in the license agreement between the city and
the wireless services provider.

Indemnification. Each wireless services provider who receives a permit approved
under this article shall defend, indemnify, and hold harmless the city, its boards,
commissions, officials, officers, agents, contractors, volunteers, and employees
from and against any and all loss, damages, liability, claims, suits, costs and
expenses, including court costs and reasonable attorney's fees, resulting from the
alleged acts or omissions of permittee and the permittee's officers, agents,
contractors or employees in connection with the permitted activities. This
indemnity provision shall be applicable regardless of the merit or outcome of
such claim or suit.

28-242. - Attachment to city structures.

Exclusivity. The city will not enter into arrangements with any person for the right
to collocate on city-owned which would be unfair, unreasonable or
discriminatory.

Rates. The rate for collocation of small cell facilities on a city-owned structure
shall be twenty dollars ($20.00) per city structure per year.

Make-ready work.

(1) The city may, by resolution, establish rates, terms and conditions for
agreements by which it may authorize the installation of small cell facilities
to city-owned structures. Any such rates, terms and conditions shall comply
with the standards set forth within Virginia Code, § 56-484.31.

(2) For utility poles owned by the city, estimates for make-ready work necessary
to enable the utility pole to support an agreed upon collocation shall be
provided in accordance with Virginia Code, § 56-484.31.

28

§ 56-484.27. Access to the public rights-of-way
by wireless services providers and wireless
infrastructure providers; generally.

A. No locality or the Department shall impose on
wireless services providers or wireless
infrastructure providers any restrictions or
requirements concerning the use of the public
rights-of-way, including the permitting process,
the zoning process, notice, time and location of
excavations and repair work, enforcement of the
statewide building code, and inspections, that are
unfair, unreasonable, or discriminatory.

For rate limitations see § 56-484.32.B.

§ 56-484.31 A-G
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Williamsburg Design Review Guidelines to Regulate the Location, Appearance and
Screening of Small Cell Wireless Facilities

Chapter V. Architectural Review Districts AP-2 & AP-3

and

Chapter VI. Corridor Protection District Commercial and Residential Buildings
SMALL CELL WIRELESS FACILITIES

1. Facilities located on the interior of a building are permitted. Facilities not
visible from the Colonial Williamsburg Historic Area CW or from a public
right-of-way may be allowed if appearance and screening requirements are
designed as outlined in the Design Review Guidelines. Co-location on utility
poles may be permitted if appearance and screening requirements are
designed as outlined in the Design Review Guidelines.

2. Facilities shall not be visible from the Colonial Williamsburg Historic Area CW
or a public right-of-way. Facilities shall be painted the same color as the
structure for facilities affixed to the exterior of a building. All surfaces must
contain a matte finish. Co-location on utility poles on private property must
be painted to match the utility pole color. No shiny or reflective surfaces shall
be allowed.

3. Screening may be required for facilities. If required, screening shall match the
existing building material. If there is no existing building, the facility must be
screened with a wooden privacy fence not to exceed six-feet in height. Salt-
treated wooden fences must be painted or stained with the finished side of
the fence facing the street and/or adjacent properties.

29

§ 15.2-2316.4.B.4.
The locality may disapprove a proposed location
or installation of a small cell facility only for the
following reasons:

d. Conflict with an applicable local ordinance
adopted pursuant to § 15.2-2306, or pursuant to
local charter on a historic property that is not
eligible for the review process established under
54 U.S.C. § 306108.
(s 15.2-2306. Preservation of historical sites
and architectural areas.
A.1. Any locality may adopt an ordinance
setting forth the historic landmarks within the
locality ...)
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Article 7.2. Zoning for Wireless Communications Infrastructure.

§ 15.2-2316.3. Definitions.
As used in this article, unless the context requires a different meaning:

"Administrative review-eligible project" means a project that provides for:

1. The installation or construction of a new structure that is not more than 50 feet above ground
level, provided that the structure with attached wireless facilities is (i) not more than 10 feet
above the tallest existing utility pole located within 500 feet of the new structure within the same
public right-of-way or within the existing line of utility poles; (ii) not located within the
boundaries of a local, state, or federal historic district; (iii) not located inside the jurisdictional
boundaries of a locality having expended a total amount equal to or greater than 35 percent of its
general fund operating revenue, as shown in the most recent comprehensive annual financial
report, on undergrounding projects since 1980; and (iv) designed to support small cell facilities;
or

2. The co-location on any existing structure of a wireless facility that is not a small cell facility.

"Antenna" means communications equipment that transmits or receives electromagnetic radio
signals used in the provision of any type of wireless communications services.

"Base station" means a station that includes a structure that currently supports or houses an
antenna, transceiver, coaxial cables, power cables, or other associated equipment at a specific
site that is authorized to communicate with mobile stations, generally consisting of radio
transceivers, antennas, coaxial cables, power supplies, and other associated electronics.

"Co-locate" means to install, mount, maintain, modify, operate, or replace a wireless facility on,
under, within, or adjacent to a base station, building, existing structure, utility pole, or wireless
support structure. "Co-location" has a corresponding meaning.

"Department" means the Department of Transportation.

"Existing structure" means any structure that is installed or approved for installation at the time a
wireless services provider or wireless infrastructure provider provides notice to a locality or the
Department of an agreement with the owner of the structure to co-locate equipment on that
structure. "Existing structure" includes any structure that is currently supporting, designed to
support, or capable of supporting the attachment of wireless facilities, including towers,
buildings, utility poles, light poles, flag poles, signs, and water towers.

"Micro-wireless facility" means a small cell facility that is not larger in dimension than 24 inches
in length, 15 inches in width, and 12 inches in height and that has an exterior antenna, if any, not
longer than 11 inches.
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"New structure" means a wireless support structure that has not been installed or constructed, or
approved for installation or construction, at the time a wireless services provider or wireless
infrastructure provider applies to a locality for any required zoning approval.

"Project" means (i) the installation or construction by a wireless services provider or wireless
infrastructure provider of a new structure or (ii) the co-location on any existing structure of a
wireless facility that is not a small cell facility. "Project" does not include the installation of a
small cell facility by a wireless services provider or wireless infrastructure provider on an
existing structure to which the provisions of § 15.2-2316.4 apply.

"Small cell facility" means a wireless facility that meets both of the following qualifications: (i)
each antenna is located inside an enclosure of no more than six cubic feet in volume, or, in the
case of an antenna that has exposed elements, the antenna and all of its exposed elements could
fit within an imaginary enclosure of no more than six cubic feet and (ii) all other wireless
equipment associated with the facility has a cumulative volume of no more than 28 cubic feet, or
such higher limit as is established by the Federal Communications Commission. The following
types of associated equipment are not included in the calculation of equipment volume: electric
meter, concealment, telecommunications demarcation boxes, back-up power systems, grounding
equipment, power transfer switches, cut-off switches, and vertical cable runs for the connection
of power and other services.

"Standard process project" means any project other than an administrative review-eligible
project.

"Utility pole" means a structure owned, operated, or owned and operated by a public utility, local
government, or the Commonwealth that is designed specifically for and used to carry lines,
cables, or wires for communications, cable television, or electricity.

"Water tower" means a water storage tank, or a standpipe or an elevated tank situated on a
support structure, originally constructed for use as a reservoir or facility to store or deliver water.

"Wireless facility" means equipment at a fixed location that enables wireless communications
between user equipment and a communications network, including (i) equipment associated with
wireless services, such as private, broadcast, and public safety services, as well as unlicensed
wireless services and fixed wireless services, such as microwave backhaul, and (ii) radio
transceivers, antennas, coaxial, or fiber-optic cable, regular and backup power supplies, and
comparable equipment, regardless of technological configuration.

"Wireless infrastructure provider" means any person that builds or installs transmission
equipment, wireless facilities, or wireless support structures, but that is not a wireless services
provider.

"Wireless services" means (i) "personal wireless services" as defined in 47 U.S.C. §
332(c)(7)(O)(1); (11) "personal wireless service facilities" as defined in 47 U.S.C. §
332(c)(7)(C)(ii), including commercial mobile services as defined in 47 U.S.C. § 332(d),
provided to personal mobile communication devices through wireless facilities; and (iii) any
other fixed or mobile wireless service, using licensed or unlicensed spectrum, provided using
wireless facilities.

"Wireless services provider" means a provider of wireless services.
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"Wireless support structure" means a freestanding structure, such as a monopole, tower, either
guyed or self-supporting, or suitable existing structure or alternative structure designed to
support or capable of supporting wireless facilities. "Wireless support structure" does not include
any telephone or electrical utility pole or any tower used for the distribution or transmission of
electrical service.

2017, c. 835; 2018, cc. 835, 844.

§ 15.2-2316.4. Zoning; small cell facilities.

A. A locality shall not require that a special exception, special use permit, or variance be
obtained for any small cell facility installed by a wireless services provider or wireless
infrastructure provider on an existing structure, provided that the wireless services provider or
wireless infrastructure provider (i) has permission from the owner of the structure to co-locate
equipment on that structure and (i) notifies the locality in which the permitting process occurs.

B. Localities may require administrative review for the issuance of any required zoning permits
for the installation of a small cell facility by a wireless services provider or wireless
infrastructure provider on an existing structure. Localities shall permit an applicant to submit up
to 35 permit requests on a single application. In addition:

1. A locality shall approve or disapprove the application within 60 days of receipt of the
complete application. Within 10 days after receipt of an application and a valid electronic mail
address for the applicant, the locality shall notify the applicant by electronic mail whether the
application is incomplete and specify any missing information; otherwise, the application shall
be deemed complete. Any disapproval of the application shall be in writing and accompanied by
an explanation for the disapproval. The 60-day period may be extended by the locality in writing
for a period not to exceed an additional 30 days. The application shall be deemed approved if the
locality fails to act within the initial 60 days or an extended 30-day period.

2. A locality may prescribe and charge a reasonable fee for processing the application not to
exceed:

a. $100 each for up to five small cell facilities on a permit application; and
b. $50 for each additional small cell facility on a permit application.
3. Approval for a permit shall not be unreasonably conditioned, withheld, or delayed.

4. The locality may disapprove a proposed location or installation of a small cell facility only for
the following reasons:

a. Material potential interference with other pre-existing communications facilities or with future
communications facilities that have already been designed and planned for a specific location or
that have been reserved for future public safety communications facilities;

b. The public safety or other critical public service needs;

c. Only in the case of an installation on or in publicly owned or publicly controlled property,
excluding privately owned structures where the applicant has an agreement for attachment to the
structure, aesthetic impact or the absence of all required approvals from all departments,
authorities, and agencies with jurisdiction over such property; or
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d. Conflict with an applicable local ordinance adopted pursuant to § 15.2-2306, or pursuant to
local charter on a historic property that is not eligible for the review process established under 54
U.S.C. § 306108.

5. Nothing shall prohibit an applicant from voluntarily submitting, and the locality from
accepting, any conditions that otherwise address potential visual or aesthetic effects resulting
from the placement of small cell facilities.

6. Nothing in this section shall preclude a locality from adopting reasonable rules with respect to
the removal of abandoned wireless support structures or wireless facilities.

C. Notwithstanding anything to the contrary in this section, the installation, placement,
maintenance, or replacement of micro-wireless facilities that are suspended on cables or lines
that are strung between existing utility poles in compliance with national safety codes shall be
exempt from locality-imposed permitting requirements and fees.

2017, c. 835.

§ 15.2-2316.4:1. Zoning; other wireless facilities and wireless support structures.

A. A locality shall not require that a special exception, special use permit, or variance be
obtained for the installation or construction of an administrative review-eligible project but may
require administrative review for the issuance of any zoning permit, or an acknowledgement that
zoning approval is not required, for such a project.

B. A locality may charge a reasonable fee for each application submitted under subsection A or
for any zoning approval required for a standard process project. The fee shall not include direct
payment or reimbursement of third-party fees charged on a contingency basis or a result-based
arrangement. Upon request, a locality shall provide the applicant with the cost basis for the fee.
A locality shall not charge market-based or value-based fees for the processing of an application.
If the application is for:

1. An administrative review-eligible project, the fee shall not exceed $500; and

2. A standard process project, the fee shall not exceed the actual direct costs to process the
application, including permits and inspection.

C. The processing of any application submitted under subsection A or for any zoning approval
required for a standard process project shall be subject to the following:

1. Within 10 business days after receiving an incomplete application, the locality shall notify the
applicant that the application is incomplete. The notice shall specify any additional information
required to complete the application. The notice shall be sent by electronic mail to the applicant's
email address provided in the application. If the locality fails to provide such notice within such
10-day period, the application shall be deemed complete.

2. Except as provided in subdivision 3, a locality shall approve or disapprove a complete
application:

a. For a new structure within the lesser of 150 days of receipt of the completed application or the
period required by federal law for such approval or disapproval; or
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b. For the co-location of any wireless facility that is not a small cell facility within the lesser of
90 days of receipt of the completed application or the period required by federal law for such
approval or disapproval, unless the application constitutes an eligible facilities request as defined
in 47 U.S.C. § 1455(a).

3. Any period specified in subdivision 2 for a locality to approve or disapprove an application
may be extended by mutual agreement between the applicant and the locality.

D. A complete application for a project shall be deemed approved if the locality fails to approve
or disapprove the application within the applicable period specified in subdivision C 2 or any
agreed extension thereof pursuant to subdivision C 3.

E. If a locality disapproves an application submitted under subsection A or for any zoning
approval required for a standard process project:

1. The locality shall provide the applicant with a written statement of the reasons for such
disapproval; and

2. If the locality is aware of any modifications to the project as described in the application that if
made would permit the locality to approve the proposed project, the locality shall identify them
in the written statement provided under subdivision 1. The locality's subsequent disapproval of
an application for a project that incorporates the modifications identified in such a statement may
be used by the applicant as evidence that the locality's subsequent disapproval was arbitrary or
capricious in any appeal of the locality's action.

F. A locality's action on disapproval of an application submitted under subsection A or for any
zoning approval required for a standard process project shall:

1. Not unreasonably discriminate between the applicant and other wireless services providers,
wireless infrastructure providers, providers of telecommunications services, and other providers
of functionally equivalent services; and

2. Be supported by substantial record evidence contained in a written record publicly released
within 30 days following the disapproval.

G. An applicant adversely affected by the disapproval of an application submitted under
subsection A or for any zoning approval required for a standard process project may file an
appeal pursuant to subsection F of § 15.2-2285, or to § 15.2-2314 if the requested zoning
approval involves a variance, within 30 days following delivery to the applicant or notice to the
applicant of the record described in subdivision F 2.

2018, cc. 835, 844.

§ 15.2-2316.4:2. Application reviews.

A. In its receiving, consideration, and processing of a complete application submitted under
subsection A of § 15.2-2316.4:1 or for any zoning approval required for a standard process
project, a locality shall not:

1. Disapprove an application on the basis of:

a. The applicant's business decision with respect to its designed service, customer demand for
service, or quality of its service to or from a particular site;
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b. The applicant's specific need for the project, including the applicant's desire to provide
additional wireless coverage or capacity; or

c. The wireless facility technology selected by the applicant for use at the project;

2. Require an applicant to provide proprietary, confidential, or other business information to
justify the need for the project, including propagation maps and telecommunications traffic
studies, or information reviewed by a federal agency as part of the approval process for the same
structure and wireless facility, provided that a locality may require an applicant to provide a copy
of any approval granted by a federal agency, including conditions imposed by that agency;

3. Require the removal of existing wireless support structures or wireless facilities, wherever
located, as a condition for approval of an application. A locality may adopt reasonable rules with
respect to the removal of abandoned wireless support structures or wireless facilities;

4. Impose surety requirements, including bonds, escrow deposits, letters of credit, or any other
types of financial surety, to ensure that abandoned or unused wireless facilities can be removed,
unless the locality imposes similar requirements on other permits for other types of similar
commercial development. Any such instrument shall not exceed a reasonable estimate of the
direct cost of the removal of the wireless facilities;

5. Discriminate or create a preference on the basis of the ownership, including ownership by the
locality, of any property, structure, base station, or wireless support structure, when
promulgating rules or procedures for siting wireless facilities or for evaluating applications;

6. Impose any unreasonable requirements or obligations regarding the presentation or appearance
of a project, including unreasonable requirements relating to (i) the kinds of materials used or (ii)
the arranging, screening, or landscaping of wireless facilities or wireless structures;

7. Impose any requirement that an applicant purchase, subscribe to, use, or employ facilities,
networks, or services owned, provided, or operated by a locality, in whole or in part, or by any
entity in which a locality has a competitive, economic, financial, governance, or other interest;

8. Condition or require the approval of an application solely on the basis of the applicant's
agreement to allow any wireless facilities provided or operated, in whole or in part, by a locality
or by any other entity, to be placed at or co-located with the applicant's project;

9. Impose a setback or fall zone requirement for a project that is larger than a setback or fall zone
area that is imposed on other types of similar structures of a similar size, including utility poles;

10. Limit the duration of the approval of an application, except a locality may require that
construction of the approved project shall commence within two years of final approval and be
diligently pursued to completion; or

11. Require an applicant to perform services unrelated to the project described in the application,
including restoration work on any surface not disturbed by the applicant's project.

B. Nothing in this article shall prohibit a locality from disapproving an application submitted
under subsection A of § 15.2-2316.4:1 or for any zoning approval required for a standard process
project:
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1. On the basis of the fact that the proposed height of any wireless support structure, wireless
facility, or wireless support structure with attached wireless facilities exceeds 50 feet above
ground level, provided that the locality follows a local ordinance or regulation that does not
unreasonably discriminate between the applicant and other wireless services providers, wireless
infrastructure providers, providers of telecommunications services, and other providers of
functionally equivalent services; or

2. That proposes to locate a new structure, or to co-locate a wireless facility, in an area where all
cable and public utility facilities are required to be placed underground by a date certain or
encouraged to be undergrounded as part of a transportation improvement project or rezoning
proceeding as set forth in objectives contained in a comprehensive plan, if:

a. The undergrounding requirement or comprehensive plan objective existed at least three
months prior to the submission of the application;

b. The locality allows the co-location of wireless facilities on existing utility poles, government-
owned structures with the government's consent, existing wireless support structures, or a
building within that area;

c. The locality allows the replacement of existing utility poles and wireless support structures
with poles or support structures of the same size or smaller within that area; and

d. The disapproval of the application does not unreasonably discriminate between the applicant
and other wireless services providers, wireless infrastructure providers, providers of
telecommunications services, and other providers of functionally equivalent services.

The locality may also disapprove an application if the applicant has not given written notice to
adjacent landowners at least 15 days before it applies to locate a new structure in the area.

C. Nothing in this article shall prohibit an applicant from voluntarily submitting, and the locality
from accepting, any conditions that otherwise address potential visual or aesthetic effects
resulting from the placement of a new structure or facility.

D. Nothing in this article shall prohibit a locality from disapproving an application submitted
under a standard process project on the basis of the availability of existing wireless support
structures within a reasonable distance that could be used for co-location at reasonable terms and
conditions without imposing technical limitations on the applicant.

2018, cc. 835, 844; 2020, c. 344.

§ 15.2-2316.4:3. Additional provisions.

A. A locality shall not require zoning approval for (1) routine maintenance or (ii) the replacement
of wireless facilities or wireless support structures within a six-foot perimeter with wireless
facilities or wireless support structures that are substantially similar or the same size or smaller.
However, a locality may require a permit to work within the right-of-way for the activities
described in clause (i) or (ii), if applicable.

B. Nothing in this article shall prohibit a locality from limiting the number of new structures or
the number of wireless facilities that can be installed in a specific location.

2018, cc. 835, 844.
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§ 15.2-2316.5. Moratorium prohibited.
A locality shall not adopt a moratorium on considering zoning applications submitted by wireless
services providers or wireless infrastructure providers.

2017, c. 835.
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Chapter
Chapter 15.1. Wireless Communications Infrastructure.

§ 56-484.26. Definitions.
As used in this chapter, unless the context requires a different meaning:

"Antenna" means communications equipment that transmits or receives electromagnetic radio
signals used in the provision of any type of wireless communications services.

"Co-locate" means to install, mount, maintain, modify, operate, or replace a wireless facility on,
under, within, or adjacent to a base station, building, existing structure, utility pole, or wireless
support structure. "Co-location" has a corresponding meaning.

"Department" means the Department of Transportation.

"Districtwide permit" means a permit granted by the Department to a wireless services provider
or wireless infrastructure provider that allows the permittee to use the rights-of-way under the
Department's jurisdiction to install or maintain small cell facilities on existing structures in one
of the Commonwealth's nine construction districts. A districtwide permit allows the permittee to
perform multiple occurrences of activities necessary to install or maintain small cell facilities on
non-limited access right-of-way without obtaining a single use permit for each occurrence. The
central office permit manager shall be responsible for the issuance of all districtwide permits.
The Department may authorize districtwide permits covering multiple districts.

"Existing structure" means any structure that is installed or approved for installation at the time a
wireless services provider or wireless infrastructure provider provides notice to a locality or the
Department of an agreement with the owner of the structure to co-locate equipment on that
structure. "Existing structure" includes any structure that is currently supporting, designed to
support, or capable of supporting the attachment of wireless facilities, including towers,
buildings, utility poles, light poles, flag poles, signs, and water towers.

"Micro-wireless facility" means a small cell facility that is not larger in dimension than 24 inches
in length, 15 inches in width, and 12 inches in height and that has an exterior antenna, if any, not
longer than 11 inches.

"Small cell facility" means a wireless facility that meets both of the following qualifications: (i)
each antenna is located inside an enclosure of no more than six cubic feet in volume, or, in the
case of an antenna that has exposed elements, the antenna and all of its exposed elements could
fit within an imaginary enclosure of no more than six cubic feet and (ii) all other wireless
equipment associated with the facility has a cumulative volume of no more than 28 cubic feet, or
such higher limit as is established by the Federal Communications Commission. The following
types of associated equipment are not included in the calculation of equipment volume: electric
meter, concealment, telecommunications demarcation boxes, ground-based enclosures, back-up
power systems, grounding equipment, power transfer switches, cut-off switches, and vertical
cable runs for the connection of power and other services.
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"Utility pole" means a structure owned, operated, or owned and operated by a public utility, local
government, or the Commonwealth that is designed specifically for and used to carry lines,
cables, or wires for communications, cable television, or electricity.

"Water tower" means a water storage tank, or a standpipe or an elevated tank situated on a
support structure, originally constructed for use as a reservoir or facility to store or deliver water.

"Wireless facility" means equipment at a fixed location that enables wireless services between
user equipment and a communications network, including (i) equipment associated with wireless
services, such as private, broadcast, and public safety services, as well as unlicensed wireless
services and fixed wireless services, such as microwave backhaul, and (ii) radio transceivers,
antennas, coaxial, or fiber-optic cable, regular and backup power supplies, and comparable
equipment, regardless of technological configuration.

"Wireless infrastructure provider" means any person, including a person authorized to provide
telecommunications service in the state, that builds or installs transmission equipment, wireless
facilities, or wireless support structures, but that is not a wireless services provider.

"Wireless services" means (i) "personal wireless services" as defined in 47 U.S.C. §
332(c)(7)(O)(1); (11) "personal wireless service facilities" as defined in 47 U.S.C. §
332(c)(7)(C)(ii), including commercial mobile services as defined in 47 U.S.C. § 332(d),
provided to personal mobile communication devices through wireless facilities; and (iii) any
other fixed or mobile wireless service, using licensed or unlicensed spectrum, provided using
wireless facilities.

"Wireless services provider" means a provider of wireless services.

"Wireless support structure" means a freestanding structure, such as a monopole, tower, either
guyed or self-supporting, or suitable existing structure or alternative structure designed to
support or capable of supporting wireless facilities. "Wireless support structure" does not include
any telephone or electrical utility pole or any tower used for the distribution or transmission of
electrical service.

2017, c. 835.

§ 56-484.27. Access to the public rights-of-way by wireless services providers and wireless
infrastructure providers; generally.

A. No locality or the Department shall impose on wireless services providers or wireless
infrastructure providers any restrictions or requirements concerning the use of the public rights-
of-way, including the permitting process, the zoning process, notice, time and location of
excavations and repair work, enforcement of the statewide building code, and inspections, that
are unfair, unreasonable, or discriminatory.

B. No locality or the Department shall require a wireless services provider or wireless
infrastructure provider to provide in-kind services or physical assets as a condition of consent to
use public rights-of-way or easements. This shall not limit the ability of localities, their
authorities or commissions that provide utility services, or the Department to enter into voluntary
pole attachment, tower occupancy, conduit occupancy, or conduit construction agreements with
wireless services providers or wireless infrastructure providers.
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C. No locality or the Department shall adopt a moratorium on considering requests for access to
the public rights-of-way from wireless services providers or wireless infrastructure providers.

2017, c. 835.

§ 56-484.28. Access to public rights-of-way operated and maintained by the Department for
the installation and maintenance of small cell facilities on existing structures.

A. Upon application by a wireless services provider or wireless infrastructure provider, the
Department shall issue a districtwide permit, consistent with applicable regulations that do not
conflict with this chapter, granting access to public rights-of-way that it operates and maintains
to install and maintain small cell facilities on existing structures in the rights-of-way. The
application shall include a copy of the agreement under which the applicant has permission from
the owner of the structure to the co-location of equipment on that structure. If the application is
received on or after September 1, 2017, (i) the Department shall issue the districtwide permit
within 30 days after receipt of the application and (ii) the districtwide permit shall be deemed
granted if not issued within 30 days after receipt of the complete application. Within 10 days
after receipt of an application and a valid electronic mail address for the applicant, the
Department shall notify the applicant by electronic mail whether the application is incomplete
and specify any missing information; otherwise, the application shall be deemed complete. A
districtwide permit issued for the original installation shall allow the permittee to repair, replace,
or perform routine maintenance operations to small cell facilities once installed.

B. The Department may require a separate single use permit to allow a wireless services provider
or wireless infrastructure provider to install and maintain small cell facilities on an existing
structure when such activity requires (1) working within the highway travel lane or requiring
closure of a highway travel lane; (i1) disturbing the pavement, shoulder, roadway, or ditch line;
(i11) placement on limited access rights-of-way; or (iv) any specific precautions to ensure the
safety of the traveling public or the protection of public infrastructure or the operation thereof.
Upon application by a wireless services provider or wireless infrastructure provider, the
Department may issue a single use permit granting access to install and maintain small cell
facilities in such circumstances. If the application is received on or after September 1, 2017, (a)
the Department shall approve or disapprove the application within 60 days after receipt of the
application, which 60-day period may be extended by the Department in writing for a period not
to exceed an additional 30 days and (b) the application shall be deemed approved if the
Department fails to approve or disapprove the application within the initial 60 days and any
extension thereof. Any disapproval of an application for a single use permit shall be in writing
and accompanied by an explanation of the reasons for the disapproval.

C. The Department shall not impose any fee for the use of the right-of-way on a wireless services
provider or wireless infrastructure provider to attach or co-locate small cell facilities on an
existing structure in the right-of-way. However, the Department may prescribe and charge a
reasonable fee not to exceed $750 for processing an application for a districtwide permit or $150
for processing an application for a single use permit.

D. The Department shall not impose any fee or require a permit for the installation, placement,
maintenance, or replacement of micro-wireless facilities that are suspended on cables or lines
that are strung between existing utility poles in compliance with national safety codes. However,
the Department may require a single use permit if such activities (i) involve working within the
highway travel lane or require closure of a highway travel lane; (ii) disturb the pavement,
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shoulder, roadway, or ditch line; (iii) include placement on limited access rights-of-way; or (iv)
require any specific precautions to ensure the safety of the traveling public or the protection of
public infrastructure or the operation thereof, and either were not authorized in or will be
conducted in a time, place, or manner that is inconsistent with terms of the existing permit for
that facility or the structure upon which it is attached.

2017, c. 835.

§ 56-484.29. Access to locality rights-of-way for installation and maintenance of small cell
facilities on existing structures.

A. Upon application by a wireless services provider or wireless infrastructure provider, a locality
may issue a permit granting access to the public rights-of-way it operates and maintains to install
and maintain small cell facilities on existing structures. Such a permit shall grant access to all
rights-of-way in the locality for the purpose of installing small cell facilities on existing
structures, provided that the wireless services provider or wireless infrastructure provider (i) has
permission from the owner of the structure to co-locate equipment on that structure and (i1)
provides notice of the agreement and co-location to the locality. The locality shall approve or
disapprove any such requested permit within 60 days of receipt of the complete application.
Within 10 days after receipt of an application and a valid electronic mail address for the
applicant, the locality shall notify the applicant by electronic mail whether the application is
incomplete and specify any missing information; otherwise, the application shall be deemed
complete. Any disapproval shall be in writing and accompanied by an explanation for the
disapproval. The 60-day period may be extended by the locality in writing for a period not to
exceed an additional 30 days. The permit request shall be deemed approved if the locality fails to
act within the initial 60 days or an extended 30-day period. No such permit shall be required for
providers of telecommunications services and nonpublic providers of cable television, electric,
natural gas, water, and sanitary sewer services that, as of July 1, 2017, already have facilities
lawfully occupying the public rights-of-way under the locality's jurisdiction.

B. Localities shall not impose any fee for the use of the rights-of-way, except for zoning,
subdivision, site plan, and comprehensive plan fees of general application, on a wireless services
provider or wireless infrastructure provider to attach or co-locate small cell facilities on an
existing structure in the right-of-way. However, a locality may prescribe and charge a reasonable
fee not to exceed $250 for processing a permit application under subsection A.

C. Localities shall not impose any fee or require any application or permit for the installation,
placement, maintenance, or replacement of micro-wireless facilities that are suspended on cables
or lines that are strung between existing utility poles in compliance with national safety codes.
However, the locality may require a single use permit if such activities (i) involve working
within the highway travel lane or require closure of a highway travel lane; (i) disturb the
pavement, shoulder, roadway, or ditch line; (ii1) include placement on limited access rights-of-
way; or (iv) require any specific precautions to ensure the safety of the traveling public or the
protection of public infrastructure or the operation thereof, and either were not authorized in or
will be conducted in a time, place, or manner that is inconsistent with terms of the existing
permit for that facility or the structure upon which it is attached.

2017, c. 835.
§ 56-484.30. Agreements for use of public right-of-way to construct new wireless support
structures; relocation of wireless support structures.
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Subject to any applicable requirements of Article VII, Section 9 of the Constitution of Virginia,
public right-of-way permits or agreements for the construction of wireless support structures
issued on or after July 1, 2017, shall be for an initial term of at least 10 years, with at least three
options for renewal for terms of five years, subject to terms providing for earlier termination for
cause or by mutual agreement. Nothing herein is intended to prohibit the Department or localities
from requiring permittees to relocate wireless support structures when relocation is necessary
due to a transportation project, the need to remove a hazard from the right-of-way when the
Commissioner of Highways determines such removal is necessary to ensure the safety of the
traveling public, or material change to the right-of-way, so long as other users of the right-of-
way that are in similar conflict with the use of the right-of-way are required to relocate. Such
relocation shall be completed as soon as reasonably possible within the time set forth in any
written request by the Department or a locality for such relocation, as long as the Department or
a locality provides the permittee with a minimum of 180 days' advance written notice to comply
with such relocation, unless circumstances beyond the control of the Department or the locality
require a shorter period of advance notice. The permittee shall bear only the proportional cost of
the relocation that is caused by the transportation project and shall not bear any cost related to
private benefit or where the permittee was on private right-of-way. If the locality or the
Department bears any of the cost of the relocation, the permittee shall not be obligated to
commence the relocation until it receives the funds for such relocation. The permittee shall have
no liability for any delays caused by a failure to receive funds for the cost of such relocation, and
the Department or a locality shall have no obligation to collect such funds. If relocation is
deemed necessary, the Department or locality shall work cooperatively with the permittee to
minimize any negative impact to the wireless signal caused by the relocation. There may be
emergencies when relocation is required to commence in an expedited manner, and in such
situations the permittee and the locality or Department shall work diligently to accomplish such
emergency relocation.

2017, c. 835.

§ 56-484.31. Attachment of small cell facilities on government-owned structures.

A. If the Commonwealth or a locality agrees to permit a wireless services provider or a wireless
infrastructure provider to attach small cell facilities to government-owned structures, both the
government entity and the wireless services or wireless infrastructure provider shall negotiate in
good faith to arrive at a mutually agreeable contract terms and conditions.

B. The rates, terms, and conditions for such agreement shall be just and reasonable, cost-based,
nondiscriminatory, and competitively neutral, and shall comply with all applicable state and
federal laws. However, rates for attachments to government-owned buildings may be based on
fair market value.

C. For utility poles owned by a locality or the Commonwealth that support aerial cables used for
video, communications, or electric service, the parties shall comply with the process for make-
ready work under 47 U.S.C. § 224 and implementing regulations. The good faith estimate of the
government entity owning or controlling the utility pole for any make-ready work necessary to
enable the utility pole to support the requested co-location shall include pole replacement if
necessary.

D. For utility poles owned by a locality or the Commonwealth that do not support aerial cables
used for video, communications, or electric service, the government entity owning or controlling


http://lis.virginia.gov/cgi-bin/legp604.exe?171+ful+CHAP0835

43

the utility pole shall provide a good faith estimate for any make-ready work necessary to enable
the utility pole to support the requested co-location, including pole replacement, if necessary,
within 60 days after receipt of a complete application. Make-ready work, including any pole
replacement, shall be completed within 60 days of written acceptance of the good faith estimate
by the wireless services provider or a wireless infrastructure provider.

E. The government entity owning or controlling the utility pole shall not require more make-
ready work than required to meet applicable codes or industry standards. Charges for make-ready
work, including any pole replacement, shall not exceed actual costs or the amount charged to
other wireless services providers, providers of telecommunications services, and nonpublic
providers of cable television and electric services for similar work and shall not include
consultants' fees or expenses.

F. The annual recurring rate to co-locate a small cell facility on a government-owned utility pole
shall not exceed the actual, direct, and reasonable costs related to the wireless services provider's
or wireless infrastructure provider's use of space on the utility pole. In any controversy
concerning the appropriateness of the rate, the government entity owning or controlling the
utility pole shall have the burden of proving that the rates are reasonably related to the actual,
direct, and reasonable costs incurred for use of space on the utility pole for such period.

G. This section shall not apply to utility poles, structures, or property of an electric utility owned
or operated by a municipality or other political subdivision.

2017, c. 835.

§ 56-484.32. Wireless support structure public rights-of-way use fee.

A. Notwithstanding any other provisions of law, there is hereby established an annual wireless
support structure public rights-of-way use fee to replace any and all fees of general application,
except for permit processing, zoning, subdivision, site plan, and comprehensive plan fees of
general application, otherwise chargeable to wireless services providers and wireless
infrastructure providers in connection with a permit for occupation and use of the public rights-
of-way under the jurisdiction of the Department for the construction of new wireless support
structures.

B. The amount of the annual wireless support structure public rights-of-way use fee shall be:
1. $1,000 for any wireless support structure at or below 50 feet in height;
2. $3,000 for any wireless support structure above 50 feet and at or below 120 feet in height;
3. $5,000 for any wireless support structure above 120 feet in height; and

4. $1 per square foot for any other equipment, shelter, or associated facilities constructed on the
ground.

The fee amount specified in this subsection shall be adjusted every five years, as of January 1 of
that year, in an amount equal to the annual increases for that five-year period in the United States
Average Consumer Price Index for all items, all urban consumers (CPI-U), as published by the

Bureau of Labor Statistics of the U.S. Department of Labor, rounded to the nearest whole dollar.
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C. No later than June 30 of each year, the wireless services provider or wireless infrastructure
provider shall remit directly to the Department any fees owed pursuant to this section. Such fees
shall be deposited in the Highway Maintenance and Operating Fund established pursuant to

§ 33.2-1530.

D. The Department may elect to continue enforcing any agreement, contract, license, easement,
or permit allowing the use of the public rights-of-way by a wireless services provider or wireless
infrastructure provider existing prior to July 1, 2018, through and until expiration of the current
term of the agreement, contract, license, easement, or permit.

2018, cc. 837, 848.
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Draft Joint City Council and Planning Work Session
July 01, 2021

In October 2020 when the City Council and the Planning Commission met to discuss the draft Comprehensive
Plan it was suggested that joint work sessions be held periodically throughout the year, the first meeting after the
adoption of the Comprehensive Plan is scheduled on July 01, 2021.

1. Update and Discussion on Catalyst Projects (20 minutes)
e Arne Glaser to present City led initiatives
e John Driscoll to present PC initiated initiatives
e See Annex 1 for updates on Catalyst Projects

2. Developing priorities within Staffing and Community Resources. (20 minutes)
Developing realistic workplans around thematic and operational priorities can be an effective approach to
planning ahead, working within available resources and engaging community partners.
a. Drawing on the Comprehensive Plan, what are the pressing issues, priorities or projects that can be
organized into successive actions that build on each other towards implementation?
b. From the Council’s perspective what are the priority themes from the Comprehensive Plan that the
Planning Commission should build into its calendar in the coming year or that Staff, under the Council’s
direction should consider?

This discussion will help inform the Planning Commission’s annual review of the Comprehensive Plan, see
agenda item 4.

3. Proposed Planning Commission Schedule. (5 minutes)
a. For the balance of 2021 year, the Staff and the PC will be undertaking the following:
e Zoning text amendments (Arne list, could be an annex)
e Educational session on Small Area plans
e Other, Joint Meeting with County PC?
4. Process for the annual review of the Comprehensive Plan. (5 minutes)

The Implementation Chapter of the Comprehensive Plan proposes an annual review as part of the Commission’s
“responsibilities in using, coordinating, and updating the Plan.” This review is scheduled to commence in
September 2021 based on a schedule developed by the Planning Commission and Staff at the time of adoption.
The Planning Commission welcomes comments from the City Council prior to the Planning Commission
undertaking this review. Please see Annex 2 for a full description of the review process, questions that the review
addresses and the calendar of activities.
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Annex 1. UPDATE OF THE CATALYST PROJECTS

City Managed Initiatives

° Assess stormwater runoff fees:

During the budget process for FY 22, City Council was in agreement that now is not the time to
institute a new fee program due to the pandemic.

. Jordan’s Point Park Implementation:

A special account has been added to the Capital Improvement funding to partially fund Jordan’s Point
Park improvements on an annual basis. Arne can update.

° Bike/Ped Plan:

Staff submitted a grant application for a citywide bike and pedestrian plan to the Virginia Office of
Intermodal Planning and Investment and expect award announcements to be made soon.
Awarded, new info as known

. Increase Sidewalk Connectivity:
FY 22 budget contains $35,000 for sidewalks. Locations?
. Reprogram Traffic Signals Downtown:

W&L engineering students completed a Capstone project that targeted a review of our Central
Business District signal timings, and their signal timing suggestions were incorporated along
NelsonStreet.

. Accessory Dwelling Unit Ordinance:

This item is being considered as part of the annual Zoning Ordinance update. When?

Planning Commission led initiatives

° Small Area Plans:

The Lexington Comprehensive Plan 2040 recommended that “the unique planning, design, and
investment prospects within Opportunity Areas may warrant additional study through the
development of small area plans in the coming years.” A land-use strategy in the implementation
matrix suggests a community education activity to “engage the community to identify development

goals for Opportunity Areas and assess the need for small area plans for these areas.”

To begin understanding the potential use of a small area plan, the Planning Commission offered to
organize a short education session within its regular meeting. The objective is to develop a commonly
understood definition of small area plans, including thelegal basis, provide examples relevant to
Lexington, and discuss the potential benefits and possible limitations of small area plans to guide
land-use decisions proactively. The desired outcome would be a recommendation by Planning

Commission to pursue the topic more thoroughly if appropriate for Lexington.
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. Green Infrastructure. To Be Drafted by John

Annex 2, Lexington 2040 Comprehensive Plan Annual Review Calander

In addition to its primary function of advising City Council in matters related to land use planning and
development, the commission is responsible for preparing and maintaining the Comprehensive Plan. The
Lexington 2040 Comprehensive Plan outlines the rationale for the review and update.

“Continuous review and progress monitoring holds everyone accountable to the City’s long-range vision.
The Code of Virginia § 15.2-2230 requires that Comprehensive Plans be reviewed every five years. In
addition to the five-year review and update, annual reviews and revisions of ordinances and plans is
considered a best practice. Reviewing the Plan regularly helps measure success in achieving Plan goals. It
also provides an opportunity to propose and integrate strategic initiatives and policy changes that can be
incorporated into the annual budget process, if necessary. This annual review helps set budgetary
priorities that are consistent with the community’s vision and ensures that monitoring is systematic and
planned. (Page 149).

The following action items are noted as specific to the Planning Commissions role in implementing the
Comprehensive Plan.

e “Issue Identification. As is done with the Zoning Ordinance, an ongoing list will be compiled of issues
and questions that arise over the course of the year concerning the Comprehensive Plan for annual review
and action where needed.

e “Annual Review. Each year, the Planning Commission will review progress toward completion of
various projects / strategies, in preparation for its annual report to City Council. This activity will be
scheduled into the Planning Commission’s work calendar.” ( P. 150)

We are in our first year after the adoption of the Plan and the steps the Planning Commission jointly develops
with the City Council and Staff can become the basis for operationalizing the annual review to monitor progress
on implementing the plan.

o [ssue Identification. Based on the first year of implementation, are there particular issues arising from the
City Council perspective and activities that should be addressed in the PC’s 2021 annual review?

o Using the Plan. How is the Comprehensive Plan used as a resource to guide recommendations from staff
and policy decisions by the City Council? Are there procedures and practices in place for staff to
reference the comprehensive plan as well as the Council’s Strategic Plan when presenting
recommendations to the City Council?

e FEngaging the Community. What are City Council recommendations for how the Planning Commission to
solicit the views on the wider Lexington City community on priorities in the coming year?

Annual Review. Planning Commission undertakes an annual review of comprehensive plan related activities
commencing in September, the annual review is intended to:

e Measure success in achieving plan goals through the recommended strategies.

e Propose strategic initiatives and appropriate code changes to be pursued under the
coming year's budget.

e Prioritize a short list of strategies to be addressed in the coming year that are not
budget related.

e Identify unlisted strategies that will achieve plan goals.
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e List development actions which affect the plan's provisions.

e Consider input from regional service providers e.g., Maury River Service Authority.

e Explain difficulties in implementing the plan.

Schedule of Activities. The Lexington Comprehensive Plan introduces provisions for integrating the

Comprehensive Plan into the annual review of the Capital Improvement Program (CIP). The following is a

proposed schedule for accomplishing this.

e Blue, existing CIP/Budget process based on Lexington’s budget calendar.

e Red, additional steps to align the comprehensive plan and the CIP.

e Brown, additional activities related to City Council

September | Begin a Comp Plan review (see Annual Review activities)

October Budget education to include presentation on Budget Process by Finance Director
and ongoing Projects Status by Director of Public Works
Council identifies goals from the City’s Strategic Plan to be advanced in the next
fiscal year (how the Strategic Plan is integrated into the budget and CIP process is at
the pleasure of City Council).

November | Staff prepares requests for capital projects--due in early December (see Note 2)
Planning Commission reviews the list of new capital projects recommended by staff
and nominates/prioritizes new capital projects for the CIP.

December | Planning Commission Annual Report. PC identifies accomplishments from the
Comprehensive Plan review and its workplan for the coming year.

January Planning Commission’s Annual Report is presented to City Council.

February | Council Work Session on CIP
The initial review of the CIP by City Council is reported to the Planning
Commission.

March Public Hearing and Adoption of CIP by Council

April Budget work sessions for City Council

May Public Hearing on Budget

June Budget adoption and the appropriations resolution
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